Brian R. Sheets
Licensed in Idaho and Oregon

PO Box 987  Ontario, OR 97914  Phone: (503) 830-1448
E-Mail: brian@brs-legal.com

February 10, 2022
VIA US MAIL AND EMAIL
Mr. Tony DeBone
Chair, Deschutes County Board of Commissioners
Email: Tony.DeBone@deschutes.org
Ms. Jessica Kieras
Chair, Deschutes County Planning Commission
Email: PlanningCommission@deschutes.org
Ms. Kelly Madden
Chair, Deschutes County Historic Landmarks Commission
Email via: tanya.saltzman@deschutes.org
1300 NW Wall Street
Bend, OR 97703

RE: Proposed Developments in Federal Deschutes Wild and Scenic River and State Scenic
Waterway Corridor
Dear Commissioners DeBone, Kieras, and Madden:
This office represents Mr. Mark Elling, a Deschutes County resident and founding member of Save
Arnold Canal (“SAC”)1, a coalition of Deschutes County residents and landowners interested in protecting rural
Deschutes County from the effects of piping the entirety of the Arnold Irrigation District’s Main Canal. For the
past three years, the Arnold Irrigation District (“AID”), with assistance from the USDA Natural Resources
Conservation Service (“NRCS”) and Deschutes Basin Board of Control, has been moving forward with a
proposal and seeking federal monies to “modernize” the irrigation works of the district with a massive $42.7
million dollar project to completely replace its current Main Canal with piping and other engineered works.
NRCS released its Draft Watershed Plan-Environmental Assessment (“AID Draft EA”)2 on June 8, 2021, that
describes the proposed project along with its projected environmental impacts as evaluated by the Farmers
Conservation Alliance under a contract with NRCS.

1

Further information available at: https://savearnoldcanal.org/
Arnold Irrigation District Infrastructure Modernization Project, Draft Watershed Plan-Environmental Assessment, Deschutes
County, Oregon June 8, 2021, available at https://img1.wsimg.com/blobby/go/4c8b915d-c9c0-4a10-86d63ac6eb749f65/downloads/AID%20Draft%20Plan-EA_20210607_print.pdf?ver=1643421763935
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While we have some serious concerns about the reasonableness and necessity of the project as well as
the completeness and accuracy of the environmental impact analysis and unduly constrained consideration of
alternatives to the proposed piping project, our purpose in this letter is to bring to the County’s attention the
particular legal and environmental issues associated with the “flume” portion of AID’s Main Canal that is
proposed for destruction and replacement with pipe.
The flume forms the initial section of AID’s Main Canal as water is diverted from the east bank of the
Deschutes River near Lava Island Falls. It is a “U”-shaped section of open pipe, both elevated on a trestle and
running across open land, spanning approximately one mile of remote Deschutes County along the River at
which point it turns away from the river and transitions to the standard earthen subterranean portion of the
Canal.
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As it stretches from and right alongside the Deschutes River to the earthen portion of the Main Canal, the Flume
runs through federally designated Wild and Scenic River Segments of the River. In addition, the Flume is also
within a State Scenic Waterway corridor. Because the Flume is in the very heart of both the Federal Wild and
Scenic River and State Scenic Waterway corridors and indeed, runs directly parallel and in close proximity to
the River itself at places featuring a steep slope down to the River, we have significant concerns that we believe
the County should be aware of when plans associated with this project are ultimately brought before it, as
specified in more detail below.
As described in the AID Draft EA, we found the proposed plan for removing and replacing the Flume
with piping and the construction of a new road atop the new piping to be particularly concerning. That
description states:
“The first 450 feet of the existing aerial flume below the District’s diversion would be removed
and replaced by pipe supports that would hold an elevated pipe. The new supports and pipe
would be approximately the same height as the existing aerial flume. The remaining 4,945 feet of
flume would be removed, and a pipe would be buried. Because this section of pipe must be level
with the aerial section, the pipe would be buried above the existing landscape elevation and
would hug the hillside. The buried pipe would be covered with a minimum of 3 to 4 feet of
engineered backfill. A new maintenance road would be built on top of the buried pipe.”3
As noted above, the entirety of this proposed work would be carried out within the federally designated
Deschutes Wild and Scenic River and State Scenic Waterway corridor and directly adjacent to the river. SAC
has created a video to visually demonstrate the proposed impacts near the river and within the Wild and Scenic
and State Scenic Waterway corridor.4
In this light, our concerns regarding the proposed flume portion of the project primarily fall within these
following general areas of concern:
1. Projects within the Deschutes Wild and Scenic River Corridor will trigger County land use issues that
will be difficult to comply with;
2. The proposed removal and replacement of the Flume with piping and a new road appear to be in direct
conflict with the purposes and potentially much of the direction in the Upper Deschutes Wild and Scenic
River and State Scenic Waterway Comprehensive Management Plan, as well as statutory and regulatory
requirements applicable to federal Wild and Scenic River and State Scenic Waterway corridors; and

3

Arnold Irrigation District Infrastructure Modernization Project, Draft Watershed Plan-Environmental Assessment, Deschutes County,
Oregon, at p. 47 (June 8, 2021), available at https://img1.wsimg.com/blobby/go/4c8b915d-c9c0-4a10-86d63ac6eb749f65/downloads/AID%20Draft%20Plan-EA_20210607_print.pdf?ver=1643421763935.
4
SAC Flume Video available at: https://cloudstorage.ontheflysoftware.com/s/r3FoJxFpyyBKtqM
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3. The Arnold Canal Flume qualifies for historic protections under the NHPA and Oregon Land Use Goal
5.
I. County Land Use Issues
Because the AID Piping Project proposes to remove and replace a large section of the flume within the
Wild and Scenic River Corridor, it will need to comply with the Landscape Management (LM) zoning
requirements pursuant to the Deschutes County Code (“DCC”). Under DCC 18.84.020,
“The provisions of DCC 18.84 shall apply to all areas within one-fourth mile of roads identified
as landscape management corridors in the Comprehensive Plan and the County Zoning Map. The
provisions of DCC 18.84 shall also apply to all areas within the boundaries of a State scenic
waterway or Federal wild and scenic river corridor and all areas within 660 feet of rivers and
streams otherwise identified as landscape management corridors in the comprehensive plan and
the County Zoning Map.”
The proposed plan seeks to replace the above-ground Flume with piping and new supports, and then bury all but
the first 450 feet of the newly placed pipe that will apparently already be sitting on substantial fill material to
make it level with the current height of the Flume under an additional 3-4’ of “engineered backfill.” Then, on
top of this, the proposal is to build a new maintenance road. This can only be characterized as a massive
undertaking within the Wild and Scenic and State Scenic Waterway corridor, and would greatly interfere with
the views protected in the LM zoning.
However, an even more difficult requirement to overcome for this project might well be the
conservation easement necessity in Design Review Standards set forth in DCC 18.84.080(J):
“A conservation easement as defined in DCC 18.04.030 "Conservation Easement" and specified
in DCC 18.116.220 shall be required as a condition of approval for all landscape management
site plans involving property adjacent to the Deschutes River, Crooked River, Fall River, Little
Deschutes River, Spring River, Whychus Creek and Tumalo Creek. Conservation easements
required as a condition of landscape management site plans shall not require public access.”
The project is directly adjacent to the Deschutes River, thus requiring a conservation easement (“shall be
required as a condition of approval”). However, AID does not hold fee title to the underling estate; AID holds
easements granted under the Carey Act for irrigation purposes. Without holding fee title to the property, AID
cannot grant a conservation easement without the underlying property owner’s consent. In essence, AID cannot
grant an easement as a mere easement holder, and will therefore have great difficulty in being able to comply
with DCC 18.84.080(J).
The other design review standards would also be triggered, as most of the flume, if not the entirety of it,
is visible from the Deschutes River. This would include submitting an application with the necessary plot plans,
site drawings, landscape plans, and detailed photography of the flume project. All of these necessary application
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materials will undoubtedly demonstrate that the proposed project of replacing the flume with piping and then
burying it under four feet of fill and constructing a road on top would create an unsightly scar in the Wild and
Scenic corridor. In addition to the County’s requirements, under DCC 18.84.095, the Oregon Parks and
Recreation Department would need to approve of the project (“Approval of all structures in a State Scenic
Waterway shall be conditioned upon receipt of approval of the Oregon Department of Parks and Recreation”).
Not only would the DCC requirements be difficult to overcome, but practically speaking, we are concerned that
the grade of fill needed to bury the pipe would cause the “engineered backfill” to slide into the river, or would
increase the visible footprint of the project beyond its current state.
In summary, the proposed plan would be a difficult project to comply with under the DCC LM zoning
requirements, and moreover, it would harm the aesthetics protected under the Wild and Scenic River and State
Scenic Waterway designations, as described in more detail below,.
II. Federal Wild and Scenic River and State Scenic Waterway Corridor Compliance Issues
In 1996, a consortium of Federal, State, Local, Tribal, and Quasi-Public Agencies and Authorities,
including Deschutes County, coordinated in the preparation of and signed off on the Upper Deschutes Wild and
Scenic River and State Scenic Waterway Comprehensive Management Plan (“Upper Deschutes CMP”) under
the aegis of the Forest Service’s duty to adopt a management plan for rivers designated under the federal Wild
and Scenic Rivers Act. As the Upper Deschutes CMP explains, because of the varied and overlapping
jurisdictions and authorities within the designated Upper Deschutes Corridor, the plan is designed to provide
unified guiding management direction for all such authorities.
As noted above, one such authority is Deschutes County. With more particular respect to the County’s
responsibilities and authorities for the designated Corridor, the Upper Deschutes CMP expressly recognizes that
the Deschutes County Commission manages land uses within the Corridor that falls outside the city of Bend,
and also notes that the County is a member of the Upper Deschutes Coordination Group that is tasked with
coordinating overall implementation of the Plan.
The AID Draft EA acknowledges that the Flume replacement portion of the proposed action “would
occur along approximately 1.25 miles of the Deschutes River (construction activities begin along RM 174.5)
that is designated as both a Wild and Scenic River and State Scenic Waterway.” At the same time, however, the
only analysis or assurance the Draft EA provides that the planned work will comply with the requirements and
direction arising from that designation are the conclusory assertions that “[w]ithin this area, all new structures,
improvements, and development would comply with the Land Management rules as described in OAR 736-40035 and OAR 736-40-040(1)(b)(B),” and that “[c]onsultation with Oregon Parks and Recreation Department
and [the USDA-Forest Service] will occur prior to finalization of this Plan-EA.” No reference is made to the
Upper Deschutes CMP or consulting with the County in this context, even though, as explained above, the
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County participated in development of the plan and has authority over various land uses that can occur within
the designated Corridor.
Moreover, various elements of the Upper Deschutes CMP are implicated by the Flume portion of the
proposed AID project. At the broadest scale, the overall goals of the plan are to maintain the current character
of the federally designated segments of the Upper Deschutes and to protect and enhance its congressionally
identified Outstandingly Remarkable Values (“ORVs”), which, in the area where the Flume is located include
Cultural, Fish, Geologic, Recreation, Scenery, Wildlife, and Vegetation. Additional goals of relevance as
outlined in the Upper Deschutes CMP include protecting and enhancing both instream and land-based
biological, cultural, and physical resources within the designated Corridor.
All activities within the designated Corridor on private lands are subject to state and local land-use
requirements, including the County’s land-use provisions referenced in Section I. Such requirements also
include various state regulations in Division 40 of Chapter 736 of the Oregon Administrative Rules. Among
those rules are the following with which we have the greatest concerns regarding whether the proposed Flume
can or will comply:
• OAR 736-040-0020 (precluding any proposed improvement or change in the existing land
use within a quarter-mile of the river that would substantially impair the natural beauty of the
scenic waterway in the absence of an agreement with the State Parks and Recreation
Commission);
• OAR 736-040-035 (precluding the cutting of “any living tree within a scenic waterway
without prior written notice” or as otherwise provided in the Commission’s rules);
• OAR 736-040-035(7) (requiring that any permitted improvements within a quarter-mile of the
river that can be seen from the scenic waterway shall be of such design and be constructed of
such materials as to be unobtrusive and compatible with the scenic qualities of the area and
located so that topography and natural vegetation make them as inconspicuous as reasonably
practicable, and in no case obtruding on the view from the river);
• OAR 736-040-035(12) (requiring necessary erosion protection work and maintenance within
quarter-mile of river to be approved by the Commission);
• OAR 736-040-0073(b) (regulations to be administered with respect to improvements or
development to maintain or enhance the Scenic Waterway’s high scenic quality, recreational
value, fishery and wildlife habitat, while preserving their largely undeveloped character and
allowing continuing agricultural uses, and also need to meet minimum setback requirements).
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III. Arnold Canal Historic Protection Considerations
In September of 2021, we learned that the State Historic Preservation Office (SHPO) consulted with
NRCS regarding the historic attributes of the Arnold Canal. In the August 18, 2021, letter from SHPO to NRCS,
the SHPO Historic Preservation Specialist stated:
“We concur with the determination that the Arnold Irrigation District Canal and subdivisions,
and associated features and appurtenances are eligible for listing in the National Register of
Historic Places.”5
We would note in this context that the proposed removal of the Flume goes well beyond the standard piping of a
bare-earth portion of an irrigation canal such as has occurred within other areas in the County. The flume is a
unique structure not often observed and it is located in a unique setting along the Deschutes River, within a
federal Wild and Scenic River and State Scenic Waterway corridor, as specified above. The flume qualifies for
listing in the National Register of Historic Places, and it should also be counted in the County’s Historic
Resources Inventory. We would encourage the Deschutes County Landmarks Commission to include the AID
flume as a Historic and Cultural Resource in upcoming survey and inventory efforts as described in DCC
2.28.070.
IV. Conclusion
The AID flume is located within a sensitive zone already designated for aesthetic protection, and plans
are underway to undertake a major construction activity to remove and significantly disrupt and change the
character of the area. As noted above, we are advising you of the issues in this letter to aid you in ensuring that
any plans for the flume moving forward take into account the protections offered under Deschutes County
Code, and are also consistent with Wild and Scenic Rivers Act and State Scenic Waterway protections. We all
want to increase the availability of water in the Deschutes River for fish and wildlife, but we want to make sure
that we do not throw caution to the wind when doing disruptive projects in sensitive areas. We thank you for
your consideration of these important concerns for all of us.
Sincerely,

Brian R. Sheets
BRS Legal, LLC
cc:
• Holly Jewkes, Supervisor, Deschutes National Forest, 63095 Deschutes Market Road, Bend, OR 97701
5

See Attachment 1.
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• Lisa Sumption, Director, Oregon Parks and Recreation Department, 725 Summer St. N.E. Suite C
Salem, OR 97301
• Ron Alvarado, State Conservationist, Natural Resources Conservation Service, 1201 NE Lloyd Blvd., Suite
900, Portland, OR 97232
Enclosure(s)
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August 18, 2021
Mr. Michael Petrozza
USDA-Natural Resources Conservation Service
1201 NE Lloyd Blvd., Ste 900
Portland, OR 97232
RE: SHPO Case No. 21-0990
NRCS Project AHA 2021-003, Arnold Irrigation District System Improvement Piping Project CY 2019
Piping main canal and flume
19604 Buck Canyon Road, Bend, Deschutes County
Dear Mr. Petrozza:

Thank you for submitting information for the undertaking referenced above. We concur with the
determination that the Arnold Irrigation District Canal and subdivisions, and associated features and
appurtenances are eligible for listing in the National Register of Historic Places. We look forward to
discussing the ways through which we may be able to achieve the goals of the project while simultaneously
avoiding or minimizing the scale of the adverse effect that seems apparent, given the scope of work, though
that determination appears not to have been a part of the present submission for concurrence.
If you have not already done so, be sure to consult with all appropriate Native American tribes and interested
parties regarding the proposed undertaking. Additional consultation regarding this case must be sent through
Go Digital. In order to help us track the undertaking accurately, reference the SHPO case number above in all
correspondence.
Please contact our office if you have any questions, comments or need additional assistance.
This letter refers to built-environment resources only. Comments pursuant to a review for archaeological
resources will be sent separately.
Sincerely,

Jason Allen, M.A.
Historic Preservation Specialist
(503) 986-0579
jason.allen@oregon.gov
cc:

Colin Wills, Arnold Irrigation District

ATTACHMENT 1

